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T /ORDER

PER MANJUNATHA. G, ACCOUNTANT MEMBER:

These two appeals filed by the assessee are directed
against separate but identical orders passed by the learned
Commissioner of Income Tax (Appeals), National Faceless
Appeal Centre (NFAC), Delhi, both dated 27.10.2023 and

pertains to assessment years 2016-17 & 2017-18. Since, facts
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are identical and issues are common, for the sake of
convenience, these appeals were heard together and are being

disposed off, by this consolidated order.

2. The brief facts of the case are that, the appellant is a
partnership firm and carrying on the business of production
and exhibition of Tamil Feature films in the name and style of
M/s. Hand Made Films. The appellant firm had not filed its
return of income for both assessment years. Therefore, on the
basis of information available with the Assessing Officer, the
assessment has been re-opened u/s. 147 of the Income-tax
Act, 1961 (hereinafter referred to as “the Act”) and notice u/s.
148 of the Act dated 31.03.2021, was issued and duly served
on the assessee. The assessee has filed its return of income in
response to notice u/s. 148 of the Act. The case was selected
for scrutiny and during the course of assessment proceedings,
the assessee neither appeared nor filed any details.
Therefore, the Assessing Officer passed best judgment
assessment u/s. 143(3) r.w.s 147 r.w.s 144B of the Act and
made additions on the basis of estimated profit on gross

receipts for both assessment years.
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3. Being aggrieved by the assessment order, the assessee
preferred an appeal before the Id. CIT(A). Before the Id.
CIT(A), the assessee neither appeared nor filed any details
even though, the case was posted for hearing on four
occasions, as per details available in Para 4 of the Id. CIT(A).
Therefore, the Id. CIT(A) disposed off appeals filed by the
assessee exparte and confirmed additions made by the
Assessing Officer towards estimation of profit on gross
receipts. Aggrieved by the Id. CIT(A) order, the assessee is in

appeal before us.

4, The Ld. Counsel for the assessee, Shri. T. Vasudevan,
Advocate, submitted that the Id. CIT(A) has passed exparte
order for non-appearance of the assessee and their counsel,
but such appeals has been disposed off on technical ground,
without discussing the issues on merits. The Ld. Counsel for
the assessee, further submitted that the appellant could not
appear before the Id. CIT(A) due to non-communication of
notice of hearing, for the reason that the notices sent by the
Id. CIT(A) was received by an employee which was not
informed to the appellant firm. Therefore, the appellant could

not appear as and when the appeals was called for, but non-
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appearance of the assessee is neither for the purpose of
deriving any benefit nor to seek any undue benefit, but purely
by mistake of an employee, who is handling the tax matter.
Therefore, he submitted that the appeals may be set aside to
the file of the Assessing Officer to give one more opportunity

of hearing to the assessee.

4., The Id. DR, Shri. D. Hema Bhupal, JCIT, on the other
hand referring to Para 4 of |Id. CIT(A) order submitted that,
although the first appellate authority has given four dates for
hearing, but the assessee neither filed any written submissions
nor explained the reasons for non-appearance. Therefore, he
submitted that if at all the appeals needs to be set aside to the
file of the CIT(A), the same may be set aside after imposing

cost on the assessee for non-prosecution of appeals.

5. We have heard both the parties, perused materials
available on record and gone through orders of the authorities
below. Admittedly, the assessee is non-cooperative at all
stages of proceedings, which is evident from the assessment
order passed by the Assessing Officer, where the Assessing

Officer has passed best judgment u/s. 143(3) r.w.s 147 r.w.s.
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144B of the Act, and decided the issue on the basis of material
available on record. The appellant although filed appeals
before the Id. CIT(A), but did not file any details and also not
explained reasons for non-appearance. From the above it is
undoubtedly clear that, the assessee is very casual in his
approach before the tax authorities and also the first appellate
authority and thus, the conduct of the assessee cannot be
appreciated. At the same time, although the Id. CIT(A) has
disposed off, appeals filed by the assessee, but such appeals
has been disposed off on technical grounds for non-
appearance of the assessee, without discussing the issues on
merits. It is a well settled principle of law by the decisions of
various courts, even in a case of disposal of appeal by the
appellant authorities exparte for non-appearance of the
assessee or his counsel, the appeal should be disposed off on
merits on the basis of material available on record. In the
present case, the Id. CIT(A) has dismissed appeals filed by the

assessee without discussing the issues on merits.

6. In this view of the matter and by considering facts and
circumstances of the case, we are of the considered view that

the assessee deserves one more opportunity of hearing before
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the Id. CIT(A) to explain its case, but subject to imposition of
nominal cost of Rs. 25,000/- per year. The assessee is
directed to pay the cost to the State Legal Aid Authority,
Hon’ble High Court of Madras and produce the proof of
payment of cost to the Registry within 15 days from the date
of issue of this order. Subject to above condition, the appeals
for both assessment years are set aside to the file of the Id.
CIT(A) and direct the Id. CIT(A) to reconsider the issues on
merits, after providing reasonable opportunity of hearing to

the assessee.

7. In the result, appeals filed by the assessee for
assessment vyears 2016-17 & 2017-18 are allowed for
statistical purposes.

Order pronounced in the open court on 19™ February, 2024 at Chennai.
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